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SCOTTISH STATUTORY INSTRUMENTS

2003 No. 44
SHERIFF COURT

Act of Sederunt (Child Care and Maintenance Rules)
Amendment (1993 Hague Convention Adoption) 2003

Made - - - - 23rd January 2003
Coming into force - - 1st June 2003

The Lords of Council and Session, under and by virtue of the powers conferred on them by section 32
of the Sheriff Courts (Scotland) Act 1971(1), section 59 of the Adoption (Scotland) Act 1978(2),
and section 91 of the Children (Scotland) Act 1995(3), and of all other powers enabling them in
that behalf, having approved draft rules submitted to them by the Sheriff Court Rules Council in
accordance with section 34 of the Sheriff Courts (Scotland) Act 1971, do hereby enact and declare:

Citation and commencement

1.—(1) This Act of Sederunt may be cited as the Act of Sederunt (Child Care and Maintenance
Rules) Amendment (1993 Hague Convention Adoption) 2003, and shall come into force on 1st June
2003.

(2) This Act of Sederunt shall be inserted in the Books of Sederunt.

Interpretation

2. In this Act of Sederunt, unless the context otherwise requires, “the Rules” means the Act of
Sederunt (Child Care and Maintenance Rules) 1997(4).

Amendment of the Rules

3. The Rules shall be amended in accordance with articles 4 to 7 of this Act of Sederunt.

(1) 1971 c. 58; section 32 was amended by the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 (c. 73), Schedule 2,
paragraph 12, the Civil Evidence (Scotland) Act 1988 (c. 32), section 2(4), the Children (Scotland) Act 1995 (c. 36),
Schedule 4, paragraph 18(2), the Adults with Incapacity (Scotland) Act 2000 (asp 4), schedule 5, paragraph 13, and the Debt
Arrangement and Attachment (Scotland) Act 2002 (asp 17), section 43, and was extended by the Child Support Act 1991
(c. 48), sections 39(2) and 49.

(2) 1978 c. 28; section 59 was amended by the Children (Scotland) Act 1995 (c. 36), Schedule 2, paragraph 27.

3) 1995c. 36.

(4) S.1.1997/291, amended by S.I. 1998/2130 and S.S.I. 2000/388.
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Amendment of Rule 2.25

4. At rule 2.25 (Appointment of curator ad litem and reporting officer), in paragraph (2) omit

from “save” to the end of that paragraph.

Amendment of Rule 2.26

5. At rule 2.26 (Duties of reporting office and curator ad litem), in the heading for “office”

substitute “officer”.

Part IVA of Chapter 2 of the Rules

6. After Part IV of Chapter 2 of the Rules, insert—

“PART IVA
CONVENTION ADOPTION ORDERS

Interpretation

2.36A. In this Part, unless the context otherwise requires—

“accredited body” means any authority, body or person approved by a Convention
country for the purpose of exercising in that country work in the field of intercountry
adoption;

“central authority” means any authority, body (including an accredited body) or
person, nominated by a Convention country to exercise in that country the duties
imposed on a central authority by the Convention;

“the Convention” means the Convention on Protection of Children and Co-operation
in respect of Intercountry Adoption, concluded at the Hague on 29th May 1993(5);

“Convention adoption order” means an adoption made in accordance with section 17
of the Act;

“Convention country” means any country or territory in which the Convention is in
force;

“the receiving State” has the same meaning as in Article 2 of the Convention;

“Scottish accredited body” means any registered adoption service or local authority
authorised, by registration under Parts 1 and 2 respectively of the Registration of Care
(Scotland) Act 2001(6), to provide facilities for a Convention adoption or Convention
adoption order;

“Scottish central authority” means the Scottish Ministers(7), or any authority, body
(including a Scottish accredited body) or person nominated by the Scottish Ministers
to exercise the functions in Scotland of a central authority; and

“the State of origin” has the same meaning as in Article 2 of the Convention.

(©)]

(6)
()]

The text of the Convention, so far as material, is set out in Schedule 1 to the Adoption (Intercountry Aspects) Act 1999 (c. 18)
(“the 1999 Act”).

The 1999 Act, section 2(1)(a), will provide on commencement that the Secretary of State shall discharge in Scotland the
functions of a central authority under the Convention. The functions of the Secretary of State are prospectively transferred to
the Scottish Ministers by virtue of the Scotland Act 1998 (c. 46), section 53, and the 1999 Act, section 16(2).
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Application for a Convention adoption order

2.36B. An application for a Convention adoption order shall be made under and in
accordance with the provisions of this Part.

Process and form of application

2.36C.—(1) An application for a Convention adoption order shall be made by petition
in Form 11A.

(2) There shall be lodged in process along with the petition—

(@

(b)

(©
(d)
(e)
®

(2
(h)

a certificate, register extract, or other proof of date of birth relating to the child
who is the subject of the application, issued or authenticated by the applicable
Convention country authority;

in the case of a joint petition by a married couple, a certificate, register extract,
or other proof of their marriage, issued or authenticated by the applicable
Convention country authority;

any other document founded on by the petitioner in support of the petition;

where appropriate, a translation into English of any certificate, extract, document
or report referred to in paragraphs (a) to (c) above, together with the certificate
referred to in paragraph (3) below;

any report by the local authority required by section 22 of the Act (notification to
local authority of adoption application);

any report by an adoption agency, being a Scottish accredited body, required by
section 23 of the Act (reports where child placed by agency);

where appropriate, an extract of the order freeing the child for adoption; and

a letter by the Scottish central authority confirming an agreement between the
receiving State and State of origin in terms of Article 17(c) that the proposed
adoption may proceed.

(3) A translation referred to in paragraph (2)(d) must be certified by the person making
it as being in conformity with the original document, and the certificate must confirm the
full name, address and qualifications of the translator.

(4) A report by a local authority under section 22 of the Act, or by an adoption agency
under section 23 of the Act, shall include the following matters:—

(@)

(b)

(©

(d)

(e)

a description of the petitioner’s background, including his family history, medical
history, his social environment, his reasons for wishing to adopt, his eligibility
and suitability to adopt, and in particular his suitability for a Convention adoption
order;

a description of the child’s background, including his family history, his
medical history and that of his family, his social environment, his physical and
mental health (including any special needs), and his emotional, behavioural and
educational development;

information about the mutual suitability of the petitioner and the child for the
relationship created by the adoption, and the ability of the petitioner to bring up
the child, including an assessment of the personalities of the petitioner and of the
child;

particulars of all the members of the household of the petitioner, and their
relationship to the petitioner;

a description of the accommodation in the home of the petitioner;
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(f) in a petition by one of two spouses, why the other spouse has not joined in the
petition;

(g) whether the petitioner understands the nature and effect of an adoption order and
in particular that the order, if made, will make the petitioner responsible for the
maintenance and upbringing of the child;

(h) whether the means and standing of the petitioner are such as to enable him to
maintain and bring up the child suitably, and whether the child has any right or
interest in property;

(i) whether any payment or other reward, other than an approved adoption allowance,
has been received or agreed in consideration of the proposed adoption;

(j) what insurance has been offered on the life of the child;

(k) the religious persuasion, if any, of the petitioner and the religious persuasion, if
any, racial origin, and cultural and linguistic background of the child;

(1) considerations arising from the difference in age between the petitioner and the
child if this is more or less than the normal difference between parents and
children;

(m) whether adoption is likely to safeguard and promote the welfare of the child
throughout his life;

(n) where the child has not been freed for adoption, evidence that all consents to the
proposed adoption required by Article 4 have been obtained; and

(o) any other information which may be of assistance to the court.

(5) If no report required from a local authority or adoption agency under paragraph (2)
(e) or (f) is available to be lodged along with the petition, the sheriff shall pronounce an
interlocutor requiring the local authority or adoption agency to prepare and lodge such a
report in court within 4 weeks from the date of the interlocutor, or within such other period
as the sheriff in his discretion may allow.

(6) In this rule, a reference to an Article is a reference to an Article of the Convention.

Application of Part IV of Chapter 2 to Convention adoption orders

2.36D. Rules 2.23, 2.25, 2.26 (other than sub-paragraph (2)(0)), 2.27, 2.28, 2.29, 2.30,
2.31,2.32,2.33, 2.34 and 2.36 of Part IV of Chapter 2 shall apply to an application under
this Part, so far as they are not inconsistent with this Part, and subject to the modifications
in rules 2.36E to 2.36G.

Appointment of curator ad litem and reporting officer
2.36E. Inrule 2.25 (Appointment of curator ad litem and reporting officer)—
(a) in paragraph (1)—
(1) for “paragraph (2)” substitute “paragraphs (2) and (6)”; and
(i1) for “rule 2.21” substitute “rule 2.36C”; and
(b) after paragraph (5) insert—

“(6) Where a petition is for a Convention adoption order the sheriff shall
not at any time appoint a reporting officer.”.

Hearing

2.36F. In rule 2.28 (Hearing)—
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(a) in paragraph (1), for “reports of the reporting officer and” substitute “report of”;
and

(b) in paragraph (3), for sub-paragraphs (a) and (b) substitute—
“(a) the curator ad litem;
(b) any person or body who has care or possession of the child; and

(c) any local authority or adoption agency that has prepared a report under
sections 22 or 23 of the Act.”.

Communications to the Registrar General

2.36G. For rule 2.31 (Communications to the Registrar General), substitute—

“Communications to the Registrar General and the Scottish central
authority

2.31.—(1) The making or revocation of a Convention adoption order shall be
intimated in accordance with this rule to the Registrar General and the Scottish
central authority by the sheriff clerk.

(2) A certified copy of the order making, or as the case may be revoking,
a Convention adoption order shall be sent to the Registrar General and the
Scottish central authority either by recorded delivery post in an envelope marked
“Confidential”, or by personal delivery by the sheriff clerk in a sealed envelope
marked “Confidential”.””

Form 11A

7. In Schedule 1 to the Rules, after Form 11 there shall be inserted Form 11A as set out in the
Schedule to this Act of Sederunt.

Edinburgh W DOUGLAS CULLEN
23rd January 2003 Lord President I.P.D.
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SCHEDULE Rule 7

FORM 11APETITION FOR CONVENTION ADOPTION ORDER UNDER SECTION 17 OF
THE ADOPTION (SCOTLAND) ACT 1978
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Rule 2.36C

Potiion af

ALl mamey

[eud (full naume of spouse. wcloding,

i surmsme and oy previous manied sulane) |

Tesiding at (foll address o1 addresses)

For mathonty to adopt the clhild

(Full name of child a5 shown on bt certificied, born on

(Child s date of birthy, and residing at

(Lhild s present address)

The potitioncr(s) craveis) the comrt [0 D] to make o Convemtion adoption order in his/horiheir
favour under section 17 of the Adoption (Scotland) Act 1975, in rolation to the child [ and (25 to
dispense will the agreement and consent of the child on the eround tha beishe is incapable of
arving such sonscnt, |

and condesoonds as follows-

1. ta) The pelitionets) resides) o,
by The cooupmiionds) of 1he petilionen{s) isfae.
(e The petilioner(s) isfae amcd [or ummmmicd or g widow or g wideser]. (10 enmied,
statc whether sponse resides with, ar apar, from, the potitionsr)
(dd  The potitiomets) isane fegreclively] [amd] yoary of jee,
(2] The petitioner(s) isfare [a] Lnited Kinsdom/iname other Comvention conntry)
|t ienalis.

(] The petniopers) saate babially eeaden in the Brish lslandsiname  oler
Carrvenlion colmilry .

23 The paiitienseis) has residingTave resident with hindherdbom the Tellowing
persns, mamel

(hy  The elild wis reweiy ed iulo e Teane ol the potilioners on (dile).

(1) The <1l T ©ovlimenesly Teid Tiis Deowne with e petifouers) sine e dale shirvn
abarve,

[ ®ltimation in ferms of section 27 of the Adoption {scotland} At 197X has been
made 1o {mame local suthorits ),

by FAcsangements Lor placwe the child i the care of the poutionens) were made by
Ceive [ull nunme aud address of ageuer or awhotly or poson waking such
armanzements ) and therefore notification in termg of segtion 22010 of the Adoption
(Beotland) Act 197 iz not required,

(1 40 order fieeine the child or adopuon was made al Shenll Court oo {caie) Jor an
vrder declaring the child Oree o adopdica Juss ol B oadis|.

[y FAL persons, insuuions and authoriies whose consent w e adoption of dwe clld
i tmame Convenlion couminy ) 1 reguinod, esve frech given such comsenl i wrilug,.

imy  FAN persons whe Tone consenled o he adoplion of the child Teve been didy
informad abownt the effecr of such cansent, smd have been commselled as necessary

[y The petiiomemz)y wshae e had soch commselling gy s necessane in respecl of the
adoption of the child.
(* Jelete a5 appropiike)
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(p1 Lhe child s or will ba alter adeplicn by tw peldonards). authonscd w enar and
reside pernancudly mofhe Omled KingdowTuwme olher Com enlion country).

i Mo rward or payment has heen given or reesived by the pelifionens) [oe oc in
comsideraion of the adophlon ol the ehild, or the grving of consent (o the malang of
ann acdopoon ordar, ather than an approved adoption allowance.

2. 1a) Lise clulel is wcdrs of age. having been born on ths day of

(b The child is notand never has besn married and is malefemals

) ‘L cluld’s patoral mother is fill name and address).

{d) *The child™s manal father is (fall name and address),

{c1 *Patcrnity of the child has not beon admitted or established by decree of anyv cont
CRTICle b () or () s appropriili)

{fy  Thechild is of United NingdomAname other Comzittion countny nationality,

{2y The child has his'her habitual residence in the Bntish Tslands/(name  ather
Lo e N0 ¢ounlry ).

{hi I he cluld is entitled to the follawing propery, namely

(" The child Tes the followving guardianis), (Fither give full nameis) and address{es) or
dalete the parageaph of it does noL apply).

3. finsiad delails) isfare Fable o contabite to the supporl of e child

4. The clild b ol beeanihe subject v an adoplion erder or o pelition Jer gacadoption veder
save il

5 The petitionents) isfme propared (o undenake, 0 any onder s made on s peaion, ook

for the said child the followinr provisions, namely—

o, There i lodged along with this application the following docments —

(1) extragt binth certificate/iname cquivalent dogument of other Comaention counbrs)
pelatine o e ohild

(i} extract marare certficare /Aname equivalent documem of other Comvention
coniryy relating io the petiliones <)
(Mote. tus oeed be lodged endy inthe case of a golm applicaton by pouses)

111 *medical cerulicale relatng to the health of the male petlionsr

(ivy Fmedical coctilicate relating 1o he Twealth of Me Cemals peliiomer

(e Fagresment @ e adopuon by te child's euwal mother

(vi¥ Fapresnen o dw adopion by Le childs nawcal Cadwer

iy ®eomnsent tothe adoption by the child

elify *esiract of the order lreeing the child for adoption

(ixy *report by yoame local aothonity ) i ems of secuopn 22 of the Adoption (Seotland)
Act 1978

(xy  Freport by iname adoplion agencyr m lerms of secuon 23 of e Adoplion
(Eelandy At 1978

(i} Telerbee the Scolish ceniral auorily ander Article 17 ol the Conventian

[xit) ®amy olhee docomen. ool oelzored W aboee ([or examyple. 3 1ranslaton ceoilicats)

(FDclele as appopriale)

T {msert delmls] hashase Liken parl i e anangewenls (or placiug e clold m the e of
Ll pretiliover(s)

The petitionen(s) crave(s) the court to dispense with intingtion and to ewder notice of this
petition to be served onsuch persong, ifany, as the comt mas thinle proper, and thereafter,
on resuming consideration baeon 1w make a Conveolion adoplion odder i favoor ol e
peliliomer’s) ander seelion 17 of the Adoption (Scollind) Acl 1978 on such s and
conditions (if anv) a8 the court may thinle fit, and to direst the Tegistrar General for
Seotland 10 make an emry madked “Conventen  order”™ reganlng the adopiion i the

Adopted Chaldren Register in the (ommn prescibed by b, giving s e
forcnameis), and the surmame of the adoptens) as the sommame of in the
form, and luether, upen prool o the satslaction ol the court in the course ol he
proceedings bt (ollow hiveon. i ooame of childp was hovw onhe iy ol

in the yoar and is idcntical with the o whom any cnbiv
mimbgrce and made on the div of in the vear . i thg

8
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Register of Births for the Repgistration Taistrict of inthe relates. to divect the said Registrar
Gioneral 10 cause such burth cony o be macked with tw word “adopred™ and o inclods 1he
aborec menliomed dide ol Tirdh o the enlry reeordivg the adopiion v the wammer indicaled
in the Schedulz to the said Act and to pronounce such ather or further ovders or dirsctions
wperk such matters inelucing, dhe 2aponses of s peliven, as e coun ey ok Tt

Sipmatore of [first] petitioner

[Sigmahyrg of socend potitiong]
[or
Signalure of selicitor willl designalion and

adidress|

EXPLANATORY NOTE
(This note is not part of the instrument)

This Act of Sederunt amends the 1997 rules of the Sheriff Court relating to child care and
maintenance (“the principal rules”).

Rule 4 amends rule 2.25 of the principal rules, so that in no circumstances is a reporting officer
appointed in a petition for adoption where there is already an order freeing the child for adoption.

Rule 5 makes one minor amendment to correct a typographical error.

Rule 6 inserts a new Part IVA into Chapter 2 (Adoption of Children) of the principal rules. Part IVA
makes provisions in relation to the Adoption (Intercountry Aspects) Act 1999 (“the 1999 Act”).

The 1999 Act gives effect to the Hague Convention on Protection of Children and Co-operation
in respect of Intercountry Adoption concluded on 29th May 1993 (“the Convention™), in part by
amending the Adoption (Scotland) Act 1978 (“the 1978 Act”).

The rules in Part IVA provide as follows:—
(1) rule 2.36A provides a number of definitions for use in that Part;

(i1) rule 2.36B provides that an application under section 17 of the 1978 Act shall be made under
that Part;

(iii) rule 2.36C makes provision in respect both of the type and content of documents that must
be lodged with a petition for a Convention adoption, and introduces the form of petition for
such an adoption;
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(iv) rule 2.36D applies some of the rules in Part IV(Adoption Orders) of the principal rules to an
application for a Convention adoption;

(v) rule 2.36E provides that a reporting officer shall not be appointed in a petition for a Convention
adoption;

(vi) rule 2.36F makes provision for those bodies or persons who should receive notice of any
hearing that is fixed under that Part; and

(vii) rule 2.36G provides for notice of the making or revocation of an adoption under that Part to
be intimated to the Registrar General, and to the Scottish central authority for the purposes
of the Convention.

Rule 7 inserts the new Form 11A in the Schedule into the Schedule of forms in the principal rules.
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